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O R D E R 

 
 
Per Rajesh Kumar, Accountant Member: 
 
 The present appeal has been preferred by the assessee 

against the order dated 13.12.2018 of the Commissioner of 

Income Tax (Appeals) [hereinafter referred to as the CIT(A)] 

relevant to assessment year 2014-15. 

 
2. At the time of hearing we notice that none appeared on 

behalf of the assessee nor any application for adjournment was 

filed.  Therefore, we are deciding  this appeal ex-parte after 

hearing the Ld. D.R.  

 



ITA No.1044/M/2019 
Mr. Dilip Kumar A. Jain 

 

2

3. The only issue raised by the assessee is against the 

confirmation of penalty of Rs.10,000/- by Ld. CIT(A) as levied by 

the AO under section 271(1)(b) of the Act.   

 
4. The facts in brief are that the assessment was framed in 

this case under section 143(3) of the Act vide order dated 

30.12.2016 assessing the total income at Rs. Nil as against the 

declared loss of Rs.11,71,758/-.  According to the AO, the 

assessee has not made any compliance of the notice issued 

under section 142(1) dated 21.12.2016 whereby the is fixed   

31.10.2016.  The AO observed that since the assessee has not 

made any compliance to the notice issued under section 142(1) 

of the Act and accordingly a notice under section 274 read with 

section 271(1)(b) of the Act dated 18.11.2016 was issued to the 

assessee to show cause as to why the penalty should not be 

levied under section 271(1)(b) of the Act fixing the date on 

28.11.2016 which according to the AO was also  not responded.  

Finally, the AO levied the penalty of Rs.10,000/- for non 

compliance of the statutory notice issued under section 142(1) of 

the Act vide order dated 07.12.2016 passed under section 

271(1)(b) of the Act.   

 
5. The Ld. Ld. CIT(A) also dismissed the appeal of the 

assessee by noting that assessee has received all the notices 

except the notice issued under section 142(1) dated 21.10.2016 

which is highly improbable and thus upheld the order of the AO.   

 
6. After hearing the Ld. D.R. and perusing the material on 

record, we observe that in this case the assessee has been 

denying the fact that the notice  issued under section 142(1) 
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dated 21.10.2016 and show cause notice issued u/s 274 r.w.s. 

271(1)(b) of the Act  dated 18.11.2016 were not received by the 

assessee for which the AO has levied penalty on the assessee.  

The Ld. CIT(A) has just on the basis of presumption  confirmed 

the penalty by holding that it is highly improbable that the 

assessee has not received the notice for which the penalty was 

levied whereas all other notices were duly  served upon the 

assessee.  In our opinion, the levying of penalty on just the 

presumption  basis is not justified and fair and can not be 

sustained.  In our opinion, the Ld. CIT(A) should have gone into 

the issue whether  actual service of notice  was done or not . In 

view of these facts and circumstances, we  are not in a position 

to sustain the order of Ld. CIT(A) and accordingly, set aside the 

order by directing the AO to  delete the penalty.   

 
7. In the result, the appeal of the assessee is allowed.              

Order pronounced in the open court on 14.12.2020. 

 
 
                 Sd/-        Sd/-       
      (Vikas Awasthy)                                              (Rajesh Kumar) 
   JUDICIAL MEMBER                                   ACCOUNTANT MEMBER 
 

 
Mumbai, Dated: 14.12.2020. 
 

* Kishore, Sr. P.S.   
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